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I. Introduction
The academic analysis of European Union law and its practical application must take into consideration that this law forms an independent legal order 1 which follows own rules and notably comprises a particular method of legal application. 2 This method differs from the application of national law in several respects, for instance regarding the interpretational principle of the effet utile 3 . It is thus self-evident that one must not view the Union law from the perspective of national law, as 28 "different" Union legal orders would be the consequence. However, a nationally predetermined perspective of this sort is common, a phenomenon particularly distinct in the analysis of the scope and limits of the cross-border mobility of companies. In the last years, this topic has inspired representatives of both academia and legal practice to numerous contributions written from the perspective of (national) corporate law or (national) law of conflicts and that thus primarily discuss the theme in terms of how the "incorporation theory" in international corporate law has come to replace the "real seat theory". The authors' principal interest mostly lies in evaluating the practical leeway that companies established under their own national law enjoy by analyzing the ECJ's particular statements in the relevant judgments. This conception however fails to comprehend that European Union law -and thus the ECJ whose responsibility it is to interpret this law -is independent of the categories, "theories" and definitions of national law; it possesses its own categories and its own terminology with which it can assess the results of the application of national law. It is the province of the European law scholarship to bring to light the principle that pervades the ECJ's relevant judgments -Daily Mail, 4 Centros, 5 Überseering, 6 Inspire Art, 7 Cartesio 8 and most recently National Grid Indus 9 and Vale 10 -while analyzing the cross-border mobility of companies. Only the comprehension of the principle will enable to find answers to practical questions in particular cases; the opposite is not possible.
This contribution intends to explicate that the European internal market is predominantly 11 built upon the foundation of the fundamental freedoms of European primary law and their uniform judicial interpretation in the sense of a principle of mutual recognition. The thought that the fundamental freedoms evidence a parallel structure is not new; 12 however, the way how the principle of mutual recognition functions has yet to be completely understood. This has led to the misinterpretation of some ECJ judgments that lay the base for the theory of fundamental freedoms, e.g. the Keck ruling 13 regarding the free movement of goods 14 and the Daily Mail, Cartesio and National Grid Indus judgments regarding the freedom of establishment for companies. 15 It will become clear that the principle of mutual recognition can, in the context of a company transnationally relocating its seat without changing its previous legal form, explain the different treatment of "inbound cases" and "outbound cases" in the case law of the ECJ.
II. Principles of the Parallel Structure of Fundamental Freedoms
Originally, the fundamental freedoms were solely interpreted as prohibiting discrimination; 16 
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The Principle of Mutual Recognitiontion of discrimination established in Article 18 TFEU. 17 According to the ECJ, discrimination arises through the application of different rules to comparable situations or the application of the same rule to different situations. 18 This comprises both direct and indirect -i.e. open and hidden -discrimination. 19 The prohibition of discrimination is inherent to all fundamental freedoms. With respect to the freedom of establishment of companies, a provision of national transformation law which allows companies to participate in a merger according to that law only if they are established under the laws of that State, therefore preventing foreign companies from participating in a merger, thus constitutes an illegal discrimination. 20 The same applies when other forms of transformation are restricted to companies established in a domestic legal form: while the ECJ has explicitly confirmed this for the transnational conversion of companies, 21 the same must be true for a transnational division.
The ECJ has, in the meantime, not restricted itself to this reading of the fundamental freedoms as prohibitions of discrimination. Already in 1974 did the ECJ rule in its Dassonville judgment that the free movement of goods not only prohibits discrimination but also comprehensively forbids any restriction of said freedom. In this judgment, the court defined a restriction of the freedom to move goods as any trading rule "capable of hindering, directly or indirectly, actually or potentially, intra-Community trade". 22 This interpretation of the freedom to move goods as a prohibition of restriction is paradigmatic for the other fundamental freedoms. Furthermore, all fundamental freedoms similarly share the problem that the restriction formula is very broad and thus hardly functional; it thus necessitates a limitation that the ECJ undertook -again for the free movement of goods -in its Keck judgment: the prohibition of restriction shall only apply to product-related provisions, not those that solely concern the selling arrangements (so-called "selling modali- 
ties")
. 23 This curtailment of the broad restriction formula also extends mutatis mutandis beyond Keck to all fundamental freedoms, an extension that will be revisited later.
Finally, all fundamental freedoms allow for restrictions to be justified. The structure of justification is very similar as well for all freedoms: there are written grounds of justification that the ECJ regularly interprets narrowly and whose practical importance is thus comparably low. Public policy and public security in particular form part of these written grounds of justification (Articles 36, 45 para. 3, 52, 62, 65 para. 1 lit. b TFEU). Additionally, restrictions 24 can be justified with mandatory requirements of public interest, provided that the restriction is able and necessary to achieve a certain objective that is compatible with European Union law. 25 The court established this unwritten ground of justification in its Cassis de Dijon judgment 26 concerning the free movement of goods. Again, it applies to all fundamental freedoms in an equal fashion.
III. The Principle of Mutual Recognition in European Primary Law
The decisive question of the modern theory of fundamental freedoms relates to the freedoms' scope of application. Which provisions of national law are susceptible of being evaluated against the standard of the fundamental freedoms as far as they prohibit restrictions? And which provisions are exempt from this standard, thus granting the national legislator political leeway without the need to justify for his policy choices? In the past years, this question has primarily been discussed regarding Member States' treatment of foreign companies established under foreign laws in the light of the freedom of establishment;
27 it also applies with particular urgency to the freedom to move 28 An attempt to answer the question on the basis of the ECJ case law brings two judgments to the foreground: on the one hand, the Keck judgment with its differentiation between product-and marketing-related provisions that is terminologically tailored to the free movement of goods, and, on the other hand, the Daily Mail judgment that has in the meantime been erroneously considered out-dated, but which the ECJ has affirmed and specified in its Cartesio and in its National Grid Indus judgments. According to these latter decisions, the configuration of companies by the national law of their State of origin is a premise for their exercise of the right to free establishment. Other points of approach for a limitation of the fundamental freedoms' ambit can be found in some decisions that have found national measures to be too uncertain or indirect as to legitimately restrict the respective fundamental freedom.
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The reach of the freedoms' ambit can be appreciated by clarifying how the principle of mutual recognition (state of origin principle) 30 In the field of the free movement of goods, the principle of mutual recognition takes into account that different standards 32 exist throughoutthe Member States' legal orders with which a product must comply in order to be brought into the market. These standards can appositely be called "qualification standards", 33 as the compliance with them decides whether the product is qualified as a marketable good. These qualification standards do not pose a problem from the viewpoint of the internal market as long as they only apply to domestic products; they however hinder the cross-border marketing of a product once the Member States apply their own qualification standards to foreign products, which they are generally free to do as long as the fundamental freedoms do not provide otherwise. If e.g. one Member State demands an insulator of three millimetres of rubber for the insulation of electric cables and another a (possibly equally effective) insulator of two millimetres of Bakelite, an internal market for electric cables becomes impossible 34 without one of the Member States having acted in protectionist intent while setting the relevant qualification standard.
This problem can, as a matter of principle, be solved in two different ways: on the one hand through the -politically not always enforceable -harmonization of the respective qualification standards by the European legislator and on the other hand through mutual recognition by the Member States. The ECJ has paved the way for an obligation of mutual recognition founded in primary law in the Cassis de Dijon decision, according to whose findings French spirits can be marketed in Germany merely because they were lawfully (i.e. in conformity with the relevant French qualification standards) produced and marketed in France; the German legislator must accept their qualification as a marketable good by its French counterpart. 35 Not accepting this qualification, however, will constitute an infringement of the free movement of goods and thus of European primary law.
The principle of mutual recognition is based upon the assumption that the qualification standards of the Member States are functionally equivalent. 36 The foundation of such an assumption of equivalence lies in the mutual confidence that the Member States have in the quality of their national regulations. 37 This means that it suffices if a product complies with the qualification standards of its State of origin in order to be qualified as a marketable good in the other Member States. If this is the case, the non-recognition of a product by the host State constitutes a restriction of the free movement of goods that will have to be justified; in other words, a restriction necessitating a justification occurs when a Member State acting as a host State fails to recognize and applies its own qualification standards to a product that conforms to the qualification standards of its State of origin. The principle of mutual recognition thus delimits the broad Dassonville formula according to which any trade regulation constitutes a restriction capable of hindering intra-Community trade directly or indirectly, actually or potentially.
38 It already follows from this formula that the application of any national provision of the host State on foreign products can be a restriction of the free movement of goods solely because it has a different (albeit not necessarily stricter) content than a comparable regulation of the State of origin. Recognizing the qualification standard of the State of origin prevents such a restriction induced by the mere difference between the national qualification standards. In this respect, the observation that the principle of mutual recognition can be traced not only to the Cassis de Dijon, but already to the Dassonville judgment is accurate. 
Qualification Standards as the Point of Reference of the Recognition Obligation
The development of the principle of mutual recognition in the field of the free movement of goods is paradigmatic for the appreciation of the other fundamental freedoms, 40 the principle being inherent to all of them. 41 Regardless of the relevant fundamental freedom, the reference point of the host State's recognition obligation can be found in the respective qualification standards of the State of origin. As far as the free movement of goods is concerned, these qualification standards refer to the qualification of a product as a marketable good; they are primarily made up of technical requirements for the product's properties. In the field of the comparably structured 42 freedom of services (Article 56 TFEU), of establishment (Article 49 TFEU) and of movement for workers (Article 45 TFEU), the recognition of professional qualifications comes to the fore. All three freedoms can be interpreted in a way that obliges the Member States to take into serious consideration the professional qualifications earned in a different Member State when granting professional licences. 43 In the field of the freedom of establishment for companies, the host State's obligation of recognition refers to the qualification of a personal association as a company. If a company complies with the qualification standards set by its State of origin in order for a company to be established and to exist under its national laws, the other Member States must recognize it as such, i.e. in the respective legal form configured by the national law of its State of origin. 44 In . This notably includes provisions that define the necessary territorial link of a company to its State of origin and thus determine whether the statutory seat, the center of administration (real seat) or both seats of a company must lie in the State of origin or can be moved to a different Member State at will. But the requirements pertaining to the formation and preservation of capital, the organizational statutes and the rules on the liability of shareholders and executives also belong to the corporate qualification standards. If for instance a company must form a certain minimum capital according to the law of its State of origin, the host State may not subsequently amplify this requirement or apply its own minimum capital requirements on the foreign company in the desire to enforce its own conception of how a company's creditors should be adequately protected. 48 It is likewise precluded from applying its own rules on employee codetermination on a company which must not or only to a certain extent guarantee such codetermination pursuant to the laws of its State of origin; to the contrary, it must accept the State of origin's decision for or against employee codetermination or a particular level of such codetermination. 49 Since what matters to Union law is only the result of national corporate law's application in cross-border contexts and not its general theory, it is irrelevant to the application of a corporate qualification standard of the host State to foreign companies how the host State's rules on the conflict of laws evaluate this qualification standard. What determines that a certain provision restricts the right to free establishment is only that this provision is a corporate qualification standard whose application contradicts the recognition of foreign legal forms. This is undoubtedly the case of the shareholders' liability for destruction of the corporation's economic basis (Existenzvernichtungshaftung) under German law; its application to foreign corporations thus violates the obligation to recognize foreign liability regimes regarding the respective legal forms and restricts the freedom of establishment. The Federal Court's recent ruling 50 according to which this liability traces its theoretical foundation to sect. 826 of the German Civil Code (BGB) and thus possibly forms part of tort, not of corporate law, 51 is irrelevant in this context. 52 The same applies to the question whether the German rules on the subordination and voidabili- it is irrelevant whether the German rules on the conflict of laws regard these provisions as belonging to bankruptcy or rather to corporate law. What matters from a European law point of view is that the provisions constitute corporate qualification standards, which means that their application to foreign companies limits these companies' freedom of establishment regardless of the provisions' nature as bankruptcy law regulations. Characterizing a certain national provision as pertaining to corporate law according to the rules on the conflict of laws and labeling the same regulation a corporate law qualification standard may thus present a considerable overlap; but the criteria are not synonymous.
The Treatment of Framework Conditions as a Limitation of the Recognition Obligation
Some voices in academia believe that the ECJ's Keck ruling softened the obligation of mutual recognition. 53 In this decision, the ECJ limited the broad prohibition of restriction set out in the Dassonville ruling by excluding national provisions that restrict or prohibit certain selling arrangements from the ambit of the free movement of goods. 54 This does not however mean that the principle of mutual recognition was watered down. Keck did not limit the principle according to which the host State must generally accept the qualification standards of the State of origin as functionally equivalent, but rather clarified that the obligation of recognition is confined to these qualification standards and does not go beyond them. 55 That is the reason why selling arrangements must not be evaluated against the standard of the right to free establishment; for these arrangements precisely do not constitute product-related qualification standards, but mere marketing-related location or framework conditions that are not even susceptible of recognition by the host State. 56 selling on a Sunday in the host State 57 has nothing to do with the principle of recognizing foreign products. "Recognizing" the possibility in the State of origin of selling the product on a Sunday would entail the host State's permission of Sunday sales -at least regarding foreign products -and therefore, in the end, a complete abolition of its own prohibition. This means that Keck does not include an exception to, but merely an important terminological specification of the principle of mutual recognition. 58 This does not only make sense from a theoretical standpoint, but is also justified on teleological grounds: simple selling arrangements do not infringe, as the ECJ has correctly emphasized, 59 the market access of foreign products; they are unobjectionable from a internal market point of view.
60
A precondition for the exclusion of selling arrangements from the ambit of the free movement of goods and the recognition obligation is however that these arrangements apply to all concerned business participants who pursue their activities in the host State and that they affect the marketing of domestic products in the same way both legally and actually. The free movement of goods thus does not become irrelevant for selling arrangements but rather limits itself to a prohibition of discrimination.
The term "selling arrangements" is tailored to the free movement of goods and not apposite for the other fundamental freedoms; however, the objective of the Keck ruling can be translated to the freedom of services, of establishment and of movement for workers: only those qualification standards of the State of origin must be recognized that regulate the access to a particular profession. The fundamental freedoms therefore enable an integration of service providers and workers who acquired their professional qualification in a different Member State into the labour market of the host State. If however the national law of the host State defines certain modalities for the provision of services and work -for instance, maximum working time regulations or bans on advertis- 
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The Principle of Mutual Recognitioning 61 -, these modalities must not be evaluated against the standard of the fundamental freedoms. "Framework conditions" is a term tailored to all fundamental freedoms which adequately describes this category of regulations that do not pertain to the field of qualification standards which in turn create an obligation of recognition. 62 Regarding the freedom of establishment for companies, obligations that pertain e.g. to disclosures or certifications should be considered framework conditions of establishment; the same holds true for mandatory participation in an industry or commerce chamber for foreign corporations with a domestic centre of administration. 63 These obligations are not susceptible of mutual recognition, as they are not linked to a foreign legal form; they are not objectionable from an internal market point of view because they do not infringe the market access of foreign companies. Again, it is not up to national rules on the conflict of laws to decide whether or not a provision is a framework condition; rules pertaining to a Member State's international corporate law can thus constitute framework conditions and be applied to foreign companies without restricting these companies' freedom of establishment. However, the standard set to evaluate whether a provision is a mere framework condition is strict; the ECJ's Daily Mail and Cartesio rulings equate "modalities" of seat transfer to qualification standards whose non-recognition constitutes a restriction of the freedom of establishment. 64 Regulations tied to the actual process of establishment can thus not be considered framework conditions.
The Autonomy of the State of Origin in Defining the Qualification Standards
The above elaborations pertain to the fundamental freedoms' demands on the regulation of cross-border activities by the Member States in their role as host State. The freedoms however not only address the Member States in that capacity, but also lay down obligations for them as countries of origin. For instance, the free movement of goods not only precludes quantitative restrictions on imports and all measures having equivalent effect (Article 34 TFEU), but also quantitative export restrictions and all measures having equivalent effect in the State of origin (Article 35 TFEU); from the perspective of market participants, it thus not only pertains to imports, but also to exports. The other fundamental freedoms do not comprise separate provisions for restrictions in the host State and the State of origin; but within their ambit, their formulation includes both Member States concerned by a cross-border movement (cf. Articles 45 para. 1, 59 para. 1, 56 para. 1, 63 para. 1 TFEU). From the viewpoint of market participants, the freedoms therefore protect both moving abroad vis-à-vis their State of origin as well as establishing themselves abroad vis-à-vis the host State. This seems appropriate in light of the internal market, as appreciating an activity as an import or export or as moving in or away is merely a question of perspective. Both are reciprocally conditional distinctions of a uniform process, namely the cross-border movement of goods or the pursuit of cross-border mobility. 65 The question, however, to which extent national law must stand the test of the fundamental freedoms on the one hand and how much political leeway remains on the other hand not only arises for the host State, but also for the State of origin. The answer to this question lies in clarifying that the principle of mutual recognition essential for interpreting the fundamental freedoms has a twofold function: it not only assures the marketability of goods and the mobility of natural persons and companies in the internal market, 66 but goes beyond that to solve a conflict of competence that impedes said marketability of goods and mobility of natural persons and corporations. This conflict of competence results from two MemberStatespotentiallyclaimingtodefinetherelevantqualificationstandards for a product, a profession or the configuration of a corporation in a cross-border situation: the State of origin does so because a certain product is produced on its territory and marketed there for the first time, because a natural person acquires its professional qualification on its territory, because a corporation was initially established under its national law; the host State does so because a product is marketed on its territory after crossing the border, because a natural person pursues his or her professional activities there, because a corporation commences business there. The principle of mutual recognition resolves this conflict by exclusively assigning the jurisdiction fordefining andenforcingthe qualification standards to the State of origin. 67 In cross-border situations, it causes the host State's general authority to define the qualification standards required on its territory to step back behind the equivalent but preceding authority of the State of origin; the definition and enforcement of the qualification standards by the State oforigin continues to takeeffect in the host State. This horizontal allocation of competence to the State of origin means that this Member State can autonomously define the qualification standards without them falling under the ambit of the fundamental freedoms. The definitional autonomy of the State of origin is inherent to the principle of mutual recognition. Recognition can only be mutual between the Member States if each Member State can claim autonomy within its own jurisdiction; no Member State would be willing to recognize other Member States' qualification standards if it couldn't be sure of the other States' recognition of its own qualification standards. The autonomy of the Member States to define qualification standards in their capacity as State of origin is thus the unwritten premise of the recognition of other Member States' qualification standards; there exists an intrinsic reciprocity between the recognition obligation of the host State and the definitional autonomy of the State of origin.
Regarding the freedom of establishment for companies, the ECJ already came to delineate the State of origin's autonomy in defining qualification standards in its corporate law in the Daily Mail ruling of 1988; according to this judgment and the state of contemporary (and since unchanged) Union law, corporations are creatures of national law which are established under a national legal order and do not have a reality beyond the respective legal order that determines their incorporation and functioning. 68 In the Cartesio and Nation- al Grid Indus rulings, 69 the court has, against numerous predictions voiced in legal literature, confirmed this insight that German academia -always focused on formulating "theories" -strikingly calls the "theory of creation" (Geschöpftheorie) 70 . In its capacity as State of origin, each Member State thus enjoys the autonomy to define the qualification standards that a corporation must fulfil in order to be established and continue to exist under its national law. If a corporation fails to meet the conditions set by the State of origin for the establishment of corporations in a specific legal form, the State of origin may already refuse the creation according to its national law; if one of the conditions cease to be fulfilled, it can withdraw the previously accorded legal form from the corporation, e.g. by mandating the company's dissolution. As the requirements pertaining to the location of the corporation's seat also belong to the qualification standards of corporate law, the State of origin can refuse the creation of a corporation whose seat has always been abroad and can sanction subsequently moving the seat abroad with the withdrawal of the corporation's legal form. The State of origin's autonomy that emanates from the principle of mutual recognition thus explains why relocating a company's seat while maintaining the previous legal form is not protected by the freedom of establishment when the company relocates abroad -and hence encounters legal obstacles set up by the country of origin -while taking up residence domestically -and hence encountering legal obstacles set up by the host Stateis protected by said freedom. Voices in academia that have often criticized the different treatment of relocating abroad ("outbound cases") and taking up residence domestically ("inbound cases") 71 are thus unfounded.
The Treatment of Framework Conditions as a Restriction of the Definitional Autonomy
The State of origin has the authority to autonomously define the qualification standards that a good must fulfil in order to be marketable. It cannot, however, prohibit the export of a good that meets these standards: Article 35 TFEU expressly forbids quantitative restrictions on exports and measures having equivalent effect. Speaking in the words of the Keck ruling, the autonomy the State of origin enjoys is limited to establishing product-related regulations; selling arrangements ("selling modalities") must fulfil the standard of the free movement of goods, provided that they have a cross-border impact. Likewise, the State of origin cannot, with regard to a natural person's cross-border pursuit of a profession, prohibit the exercise abroad of qualifications acquired domestically or set conditions for activities abroad that render these activities less attractive. Bothcaseswouldconstitutearestrictionoftherespectivefundamentalfreedomeither the freedom of services, of establishment or of movement for workers.
With respect to the cross-border mobility of companies, the ECJ also recently ruled that provisions of the State of origin that merely lay down framework conditions for the status-maintaining relocation of the company's centre of administration into a different Member State and do not withdraw the corporation's legal form as a result of the relocation, thus not revisiting the corporation's status as such, must be evaluated against the freedom of establishment. The National Grid Indus case dealt with the question whether a provision of the Dutch tax law was compatible with the right to free establishment. This provision stipulated that all hidden reserves of a corporation that relocates its centre of administration into another Member State be immediately subjected to taxation in the Netherlands. Yet the relocation of the seat had no effect on the corporation's status as a corporation under Dutch law. The court thus consequently held that a cross-border seat relocation has no effect under Dutch law on the corporation's possibility to claim the freedom of establishment. It then concluded in relatively short words that there had been a restriction and refused to affirm mandatory requirements of public interest as grounds of justification. the permit's conditions. Like the contentious provision in the National Grid Indus case, requiring a permit is to be seen as a framework condition of establishment that would be considered a restriction of the freedom of establishment under the freedom's current theoretical understanding 73 and would hardly fulfil Union law grounds of justification.
Deduction: the Fundamental Freedoms as Provisions of Competence Allocation for the Definition of Qualification Standards and Framework Conditions
The State of origin's autonomy is thus inverse to the host State's obligation of recognition ("opposite Keck case"): while the application of the host State's product-related qualification standards on goods, services or corporations constitutes a restriction, its framework conditions that apply to domestic and foreign market participants alike are not subject to evaluation against the prohibition of restriction; the host State thus enjoys a definitional autonomy solely delimited by the prohibition of discrimination. Just as competences are horizontally assigned to the State of origin regarding product-related qualification standards, the host State can be regarded as the beneficiary of a horizontal competence allocation in the field of framework conditions. The fundamental freedoms can therefore be interpreted as provisions allocating competences: in cross-border situations, they assign the State of origin the competence to define and enforce qualification standards (thus instituting the State of origin principle) and the host State the competence to define and enforce framework conditions (thus instituting the State of destination principle). If the Member States apply regulations of their own national law to cases in which the fundamental freedoms allocate the competence to another State, this application constitutes a restriction of the relevant fundamental freedom that necessitates a justification founded in Union law. If however the Member States act within the jurisdiction described above, they must only heed the principle of national treatment (prohibition of discrimination), as set out clearly in the ECJ's Keck ruling. This contribution's penultimate part will touch upon the relationship between the Member States' primary law obligation to mutually recognize qualification standards and adjoining measures of secondary law. Secondary law can have two different functions regarding the establishment and enforcement of qualification standards: on the one hand, it can harmonize these standards and abolish the necessity of mutual recognition by the Member States to the extent of the harmonization; but on the other hand, it can also abstain from a harmonization and limit itself to delineating the obligation of mutual recognition already founded in primary law.
Harmonization can either lead to a complete assimilation of Member States' qualification standards (full harmonization) or can create a core of common rules within which the national legislators retain a certain leeway (minimum harmonization). In the latter case, the standards set in exercise of this leeway bring about the other Member States' obligation to recognize them. It follows therefrom that mutual recognition and harmonization of qualification standards are not exclusive, but rather parallel elements of a strategy to achieve the internal market. 74 From the internal market's perspective, a harmonization of qualification standards becomes necessary when the host State can justify its non-recognition of qualification standards with mandatory requirements of public interest. Such justification of a fundamental freedom's restriction leaves the restriction-induced market fragmentation intact, thus triggering a harmonization competence under Articles 114 and 115 TFEU 75 . 76 Yet not only qualification standards, but also framework conditions are susceptible of harmonization if they distort competition and thus compromise the functioning of the internal market. That these framework conditions are exempt from evaluation against the fundamental freedoms as a result of the principle of recognition's modus operandi as terminologically specified in Keck does not change the fact that they can impede competition and can thus be harmonized pur-suant to Articles 114 and 115 TFEU. 77 Weiler's and Haltern's opinion that the ECJ limited the scope of application not only of the fundamental freedoms but also of Articles 114 and 115 TFEU in Keck 78 is thus not convincing. 79 Delimiting primary law's recognition obligation through secondary law can make sense in order to promote legal security. That is why the European legislator already created a secondary law framework for the recognition of college diplomas awarded on completion of a minimum three-year studying period in its 1988 directive on the recognition of higher-education diplomas 80 . Specific directives for particular groups of professions ensued. The majority of these directives was abolished when the 2005 directive on the recognition of professional qualifications 81 which, similar to the services directive 82 the recognition of professional qualifications proves to be a reflection of the fundamental freedoms' theoretical understanding because it distinguishes between the pursuit of an activity in the host State (i.e. the market access) on the one hand and the modalities of the profession's pursuit (i.e. the framework conditions) on the other; it does this without however watering down the fundamental freedoms' importance in the field of recognition of natural persons' professional qualifications. That means that also when the directives on the mutual recognition of diplomas do not apply in the specific case, the obligation to mutual consideration or recognition of professional qualifications deduced from the fundamental freedoms applies nevertheless on the level of primary law; 85 for as the ECJ held in the Dreessen case with regard to the free establishment of natural persons, these directives solely have the function of facilitating the mutual recognition by setting common rules and criteria. They do and may not however aim to hinder mutual recognition in situations to which they do not apply. 86 As regards the freedom of establishment for companies, the ECJ ruled in almost identical fashion that the obligation to recognize foreign corporations flows immediately from the right to free establishment and is not subject to a convention among the Member States on the mutual recognition of corporations according to Article 293 of the old TEC. 87 Nevertheless, European legal measures that harmonize Member States' standards pertaining to a company's seat or -at least -Member States' rules on the conflict of laws remain highly desirable. The same applies to the further harmonization of the legal framework for transnational transformations; 88 for the mere assertion that these transformations are protected by the freedom of establishment does little to help legal practice, as the latter depends upon a binding legal framework. The use of analogies with existing provisions (e.g. the transnational merger of corporations or seat relocations for SE) 89 increases the cost of transactions and proves to be an obstacle for the transnational restructuring of companies.
V. Conclusion and Outlook
The often misinterpreted rulings of the ECJ on the freedom of establishment for companies conform to the general theory of the fundamental freedoms and embody these freedoms' interpretation as setting a principle of mutual recognition. The ECJ developed this principle primarily for the free movement of goods in the Dassonville, Cassis de Dijon and Keck decisions; the principle however also applies to the other fundamental freedoms. In the last years, it has been increasingly discussed in the light of the right to free establishment and free services: while not one of the 25 most commented upon ECJ rulings as of January 1, 2000 pertains to the free movement of goods, ten relate to the freedom of establishment or of services. 90 Apparently, these freedoms have replaced the free movement of goods as paradigmatic freedoms.
The principle of mutual recognition leads to a broad freedom of choice of law within the European internal market: market participants can volunteer being subjected to the qualification standards of a different Member State and can thus operate throughout Europe under the laws of their State of origin, provided they fulfil these standards. Due to this freedom of choice of law to which mandatory requirements of public interest and the prohibition of abusive arrangements only set boundaries in exceptional cases, the principle of mutual recognition creates a much bigger social explosive force in the field of the freedom of services and of establishment than in that of the free movement of goods. Contrary to the obligation to recognize foreign spirits regardless of their alcohol content (Cassis de Dijon), the import of other Member States' social standards or the immigration of corporations that make use of an overly permissive foreign legal form can indeed become a political issue. Since the principle of mutual recognition relies on the Member States' mutual confi- 
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The Principle of Mutual Recognitiondence in the quality of their national legislation, the current debt crisis thus poses a danger that is not to be underestimated. For if this crisis develops into a crisis of confidence that transcends fiscal policies -as, for instance, Joachim Gauck concludes in his speech on the prospects for the European idea 91 -the willingness to recognize products, service providers and corporations that do not comply with own but rather qualification standards of a different Member State will decrease sooner or later; this particularly applies to cases in which the public no longer views the other Member State as an equal partner, but rather as a bail-out candidate and thus as a financial burden. The debt crisis therefore not only endangers the common currency project, but also the project of a common internal market. 
